Title II - Renewable Energy

Review of Environmental and Fiscal Impacts of Selected Provisions

Based on Chairman's Mark, Nov. 17, 2003

Reviewed by Doug Koplow, Earth Track, Inc. - www.earthtrack.net

Review Version Date:  Nov. 16, 2003

Description of Provision
Discussion/Likely Impact
Estimated Costs (if available)

Sec. 202:  Renewable Energy Production Incentive.  Modifies language to increase payouts to "tier 2" renewables.
Recommendation:  The small funding level and the funding variability depending on DOE appropriations makes the REPI program unlikely to affect renewable energy investment in any meaningful way.  Either it should be stabilized so project planners can accurately gauge its benefits to their projects, or it should be terminated.  If retained, there is little benefit in watering it down support Tier 2 energy resources over the cleaner Tier 1.

Discussion:

New language will allocate 60% of available funds to solar, wind, geothermal, or closed-loop biomass ("tier 1" energy sources; with 40% to other projects.  This is a weakening of the original program which made payouts to "tier 2" energy sources only after all obligations to tier 1 qualified sources were met.  DOE data indicate that since 1999, Tier 2 projects received 10% or less of available funding.

Tier 2 projects use open-loop biomass technologies, such as landfill methane gas, biomass digester gas, and plant waste material that is fired (either 100% biomass or co-fired with another fuel) in a generation facility to generate electricity.  In addition to increased funding for Tier 2 projects, the   Secretary of Energy can modify the percentages so long as explanation given to Congress.  This can potentially further increase the share of funds accessible to tier 2 energy sources.  

REPI is a poor incentive since of uncertainty of the subsidy and the small amount of total appropriations (less than $5 million per year).  It provides little impetus to install new capacity, the funds that are paid are likely going to projects that would have occurred anyway.


Sec. 202:  Expanded definition of Qualified Renewable Energy Facility:

-To include landfill gas

-To include Indian-owned facilities

-To extend the eligibility period to Oct. 2013.  
Recommendation:  Landfill gas should not become eligible for Tier 1 subsidization under REPI.  Subsidizing landfill gas recovery further tilts the playing field against recycling, a strategy that holds far more environmental benefit over the long-term.

Discussion:
While not explicitly stated in Sec. 202 (a), the expansion of "Qualitified Renewable Energy Facility" to include landfill gas appears to make it a Tier 1 renewable energy source.  In addition to harming recycling economics, the subsidy does little to curb the greenhouse gas releases of concern either.  According to Peter Anderson who has studied data on landfills in detail, most of the methane escapes into the atmosphere even when gas collection systems are in place. 

Eligibility for the subsidy to any single facility remains limited to 10 years.  New projects built between 10/1/03 and 10/1/13 can access the per kWh subsidies (1.5 cents, adjusted for inflation to a current value of roughly 1.8 cents kWh) through 9/30/2023.  Payouts were originally slated to cease by 10/24/2012.


~$5m/year.

Sec. 203:  Federal purchase requirements.  Stipulates (though does not require) that federal energy purchases be comprised of 3% or more renewable energy in 2005, rising to 7.5% or more in 2011.
Recommendations:  Eligible fuel sources should be more restrictive so that meeting a particular target actually helps environmental quality.

Discussion:  Allowable resources to meet this target are wide ranging.  Included are biomass resources that are recyclable or compostable.  For example, wood pallets and paper that is not commonly recycled may be included, diminishing (in combination with other subsidies in this bill) the incentive for higher value recovery. While landfill gas and direct combustion of municipal solid waste are excluded from the definition of biomass, both are included in Sec. 203(2) under the definition of "renewable energy," and therefore count towards meeting federal targets.


Sec. 204:  Insular areas energy security.  Promotes study and provides funding to make energy resources in insular areas more reliable, specifically in the face of hurricane and typhoon damage to transmission and distribution lines.
Recommendation:  Government policy to promote energy resources in insular areas should be as neutral as possible.  

Discussion:  While the language promotes study and evaluation of ways to rely more on indigenous energy sources (off-grid resources, energy efficiency), it is clear that the primary emphasis is on investing in new and more secure long-term transmission lines into these regions.  The only mechanism for insular energy security actually funded in the section is that for new power lines, and these include only a 25% local cost share, which can be paid in kind as well as in cash.
$5 million/year

Sec. 205: Use of photovoltaic energy in public buildings.  Promotes and authorizes (but does not mandate) the study and purchase of PV systems in public buildings. Target capacity of at least 150 MW of peak cumulative power procured during the 5-year life of the program.


Recommendation: Program is much more likely to succeed if metering of federal buildings includes peak-rate tracking actually bills users for the energy they consume.  PV promotion should include this as an integrated approach.


$50m/year for 5 years on purchases.

$10m/year for 5 years on system evaluation.

$300m total

Sec. 206:  Promotes and finances the extraction of biomass materials from federal lands.
Recommendation:  Current formulation is prescriptive; grants should not be focused only on energy use of biomass, but on any solution that addresses the risks of concern.  "Service providers" should submit formal bids to minimize the cost of whatever land clearing is needed.  Criteria by which USDA and DOI target removal areas should be clarified in advance; otherwise, grants will be allocated based on the political objectives of the current administration rather than on core land management goals.  Removal activities can be environmentally damaging, and bids should be required to meet appropriate environmental parameters and post reclamation bonds.

Discussion:  HR 6 states that 260 million acres of federal land are at risk from "catastrophic fire" or insect infestation and disease, and wishes to mitigate this risk clearing of brush, replanting proper species mix, protecting early successional habitat, and other unspecified land management techniques to reduce such risk.  

While a range of approaches are set forth to address the problem, the subsequent language of the bill focuses only on byproduct use, stating that there are currently "few markets for the extraordinary volumes of byproducts being generated as a result of the necessary large-scale preventive treatment activities."  

The bill gives the Secretary (of Interior or Agriculture) wide and "sole" discretion to determine what regions of public lands should be able to access federal biomass promotional programs, such as grants of up to $20 per green ton of biomass delivered.  These grants would go to "any person that owns or operates a facility that uses biomass as a raw material to produce electric energy, "sensible" heat, transportation fuels, or subsidies for petroleum-based prodcuts to offset the costs incurred to purchase biomass for use by such facility."  

There is no stipulated review process for these decisions.  In addition, while grants must be tracked to show recipients, use of biomass, distance between source and use of the fuel, and the economic impacts (primarily new jobs) of the program, there is no tracking of the environmental impacts of removal.  Finally, there is no indication of how DOI or USDA are supposed to set the subsidy level needed to achieve their desired land management objective. 
$50m/year for 2004-2014.

$515m total

Subtitle B - Geothermal Energy

 

Sec. 213: Establishes fees for direct use of geothermal energy resources comparable to those charged by private owners and states.


Discussion:  Federal resources, whether used directly or for commercial power production, should be paid for.  This modification ensures a fair return to the public and establishes parity among potential uses of geothermal resources.


Sec. 214 (a): Reduction in geothermal royalties.  Reduces geothermal royalties from 10-15% of the value of production to a maximum of 5%.  New rates during first 10 years of production are 1 to 2.5%.  Subsequent rates rise to between 2 and 5 percent.
Recommendation:  Such a large reduction in federal royalty rates needs to be justified analytically rather than just placed in a sentence or two in federal legislation.

Discussion:  Not clear why royalty rates are being reduced so dramatically, whether this is justified or needed to spur production, or whether rates in all resource areas should be dropped equally.  The lost revenue may well be unnecessary.


Sec. 214 (b): Disposal of Moneys from Sales, Bonuses, Royalties and Rentals.  Modifies royalty disbursements from 50% to the state in which the leased lands occupy to 50% state plus 25% to the county.

Primary beneficiaries:  Counties in which geothermal leases on federal lands are located.
Recommendation:  Royalty sharing should be done in such a manner that the federal land owners end up with a reasonable amount.  A county share, if deemed necessary to ensure project completion, should at the very least be taken in equal shares from the federal and the state portions, leaving each with a 37.5% stake.

Discussion:  This provision appears to cut the federal share of geothermal royalties for production on federal land in half - from 50% to 25%.  While a county share does make sense, since the county level is perhaps most affected by restrictions on the land use and externalities of production, it is not clear that this sharing could come entirely from the federal payment.  Since royalties are based on gross proceeds (administrative costs can't be deducted), it is reasonable to assume that the federal cost of administering the geothermal program will eat much of its remaining 25% royalty stake, generating minimal or no return to federal taxpayers for use of their resources.


Sec. 215:  Geothermal Leasing and Permitting on Federal Lands.  Requires rapid standardization and coordination between federal land managers (USDA and DOI) to streamline the attainment and management of federal geothermal leases.

Primary beneficiaries:  Geothermal developers.
Recommendation:  Improvements in lease performance tracking should occur in parallel to streamlining lease issuance.

Discussion:  Coordination absolutely makes sense.  However, while the legislation requires an integrated and improved data system to track lease and permit applications, it does not apply a similar standard to monitoring lease performance.  This includes ensuring royalties are properly paid for, environmental conditions met, bonding levels adequate and up-to-date, and operators with outstanding claims are restricted from access to any new federal leases.  


Sec. 217:  Reimbursement of Costs for NEPA Analyses, Documentation, and Studies.  Allows DOI to reimburse in cash or in kind (through royalty reductions) parties who must undertake analysis of lease areas in order to meet the environmental requirements under NEPA.  

Primary beneficiaries:  Firms or governments involved with large and sometimes complex building projects.
Recommendation:  This provision further distorts energy markets, benefiting polluting, environmentally harmful sources over more benign substitutes.  It should be struck.

Discussion:  This provision has also been included in the Oil and Gas title of HR6.  For some bizarre reason never set forth by the drafters of this legislation, compliance with environmental laws is separated from the hundreds of "normal" business costs that firms must recover through normal operations in order to remain profitable.  Will Congress offer reimbursement to firms for investing in safety equipment for employees (gee, we wanted to get our welders eye shields, but the federal grant didn't arrive in time), or for the costs of complying with government regulations on corporate pensions?

By definition, the most environmentally challenging projects will chalk up the highest NEPA analytical costs.  Public absorption of these costs tilts the competitive playing field away from less damaging substitute technologies and locations, to say nothing of removing any incentive for efficient cost management.  Following the pattern set forth in other sections of the bill, this provision once again places the government in the position of trying to evaluate "reasonable costs" and moves from transparent cash payments to less visible reimbursements via royalty reductions.  The proposal is absurd on its face and should be struck in its entirety.




Sec. 218:  Assessment of Geothermal Energy Potential.  Requires USGS to update its survey of geothermal potential of lands.

Primary beneficiaries:  Federal land managers, private bidders.
Recommendation:  Survey costs need to be recovered through geothermal lease revenues rather than shifted to the general taxpayer.  Surveys should be integrated with environmental characteristics from the outset.

Discussion:  Surveying does make sense in helping the government to prioritize its activities and to better evaluate the reasonableness of bids.  However, the cost of this assessment needs to be carefully tracked and offset from any geothermal royalties collected by the federal government in order to properly assess the economics of these sales.  Furthermore, USGS analysis should be integrated with work conducted by other federal agencies or non-governmental groups on environmental resources on these same lands so that the resulting evaluation properly identifies the subset with high energy potential and low environmental costs of development.


Sec. 220:  Royalty on Byproducts.  Modifies language on the royalty levels paid on byproduct minerals extracted from the sites of geothermal leases.

Sec. 223:  Conversion of Geothermal Leases to Mineral Lease.  Allows lessee holding non-productive geothermal lease that has productive by-product minerals to convert to a mineral lease under the terms of the Mineral Leasing Act (30 USC 181 et seq.) or the Mineral Leasing Act for Acquired Lands (30 USC 351 et seq.)

Primary beneficiaries:  Geothermal lease holders; oil and gas interests.
Recommendation: Moves from geothermal leases to oil or gas activities must be done in such as way that royalty and oversight requirements meet those on direct O&G lease deals.

Discussion:  Byproducts that may be extracted from geothermal leases include coal, oil, oil shale, gilsonite, and gas (as well as phosphate, sodium, and potassium).  Given that in many cases the byproduct value could well be higher than the geothermal value of the lease, how HR 6 modifies royalty rates is critical to understand.  Unfortunately, the inserted language is not clear.  If you understand the implications of this change, specifically in terms of whether royalties plus other payments on energy minerals as byproducts will be lower than on O&G leases obtained directly, please let me know.

Rules for lease conversion under Section 223 are potentially problematic, as they may open the geothermal resource area to gaming strategies aiming to access no-bid fossil fuels.  Developers interested in oil and gas may begin geothermal extraction in areas of marginal potential for geothermal, but higher potential for oil, gas, or coal.  Upon conversion, they could potentially obtain valuable leases with no need to bid, to pay bonuses, or perhaps even to conduct appropriate environmental due diligence.  Comments from individuals well versed in the checks and balances (or lack thereof) associated with lease conversions are invited to provide input to more accurately gauge the likely impact of this provision.


Sec. 221:  Repeals authority to adjust terms of geothermal leases.

Sec. 225:  Increases annual rental payments from $1/acre/year to the following:

Non-competitive lease award: $1/acre/year in years 1-10; $5/acre/year thereafter.

Competitive lease award:  $2/acre/year in year 1; $3 in years 2-10; $5 thereafter.
Recommendation: Any policies addressing lease terms should retain flexibility to modify rates periodically, at least every five years.  Shortening of lease periods is itself a good idea.  However, increasing the annual rental fee seems unlikely to recover funds lost through the large reduction in royalty rates.

Discussion: Current language under 30 USC 1007 was already quite restrictive in terms of increasing the rents and royalties that could be charged.  No changes were allowed for the first 35 years after steam production began.  After than point, adjustments were allowed only once every 20 years, and even then could not exceed an increase of 50%, or a gross payment of 22 1/2% of value.  

It may be that this language has no impact in the modified legislation.  While current language allows an initial lease of up to 40 years, with an additional renewal option of 40 more, revisions under Section 223 of HR 6 seem to restrict lease duration to a 10-year initial period, plus 2 additional 5 year periods if the lease is being worked.  The revisions make much more sense if this is what they are doing.  If extremely long lease terms are still possible, the opportunity to modify rates mid-course should not be lost.  

Even in a 20-year rental period, some adjustment of rates would seem warranted, especially given the large reductions in geothermal royalty rates that HR 6 is proposing.  Sec. 225 addresses this problem partially by increasing annual rental rates in the later years of lease; however, this adjustment is statutory and may not reflect prevailing market conditions very well.




Sec. 222:  Crediting of Rental toward royalty.  Allows early payment of rentals to be credited against royalty obligations.
Discussion:  Again, the impact of this provision is not clear; please share if you know more.  If it is merely a timing issue and payments are normally credited against royalties, this is not likely of significance.  However, if the provision converts payments of rental PLUS royalty into payment of royalty alone, this would be an unwarranted additional subsidy.


Sec. 241: Hydroelectric production incentives.  Provides grants of 1.8 cents/kWh for hydroelectricity produced from new public or private hydro capacity.  Capacity is to be attained from existing dams through replacement or expansion of turbines, not from construction of new dams, impoundments, or diversions.

Sec. 242:  Hydroelectric Efficiency Improvement.  Subsidy grants from DOE are made to hydroelectric facilities that invest in new capital at existing dams to improve efficiency by at least 3 percent.

Primary beneficiaries:  Small-scale hydro facilities.
Recommendation:  Hydroelectric power should not receive a differentially higher subsidy than other power sources.  

This program is modeled on the REPI, in that appropriations are made based on funding availability of the Secretary of Energy, and that the subsidy is in the form of a grant rather than a tax break.  As such, this provision is likely to have the same weak impact on production decisions as does REPI, and support projects that would be able to proceed even without the subsidy.  It is also important to note that the authorized funds under these sections total $20 million/year, or 4 times the highest payouts in any year under REPI for a wider range of renewable energy types.

For the hydro production incentives (Sec. 241), any single facility may receive a maximum of $750,000 per year, and a maximum of 10 years of payments.  The provision is set to expire 20 years after enactment.

Similar guidelines apply to hydro efficiency improvements (sec. 242). No payment to a single facility can exceed $750,000, and federal grants can't comprise more than 10% of the invested capital upgrade.  

In neither case is it clear whether the grants to taxable entities count as taxable income.  (Tax credits are normally tax-exempt, increasing their subsidy value to the recipient).   Nor is it clear whether the new projects have any environmental review.  While dam construction is the most disruptive to ecosystems, modifying or expanding the turbines is likely to modify flow and waterbody levels.
Authorizations are $10m/year between 2004-2013 for each section, for a joint total of $20m/year or $200m over the 2004-2013 period.
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